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DETAILED CONTRIBUTION
Patent enforcement and SEP/FRAND disputes in third countries: China, cross-border jurisdiction and effective remedies
Executive summary
China should remain a Priority 1 country. The 2027 report should separately identify cross-border judicial measures in SEP/FRAND disputes as a material concern for EU patent owners and the European judicial system.
China’s announced withdrawal of the anti-suit-injunction policy following the DS611 award is important and should be acknowledged. Because the policy was unwritten, compliance must be monitored in practice, including for functionally equivalent measures and transparency of judicial decisions.
DS632 presents a distinct, unresolved concern: the alleged power of Chinese courts to set binding worldwide SEP licensing terms, including for non-Chinese patents, without both parties’ consent. The WTO panel was composed on 13 July 2026; its outcome should not be prejudged.
Global portfolio licensing and judicial assessment of global FRAND terms are not objectionable in themselves. The Commission should distinguish a territorially anchored domestic remedy, accompanied by due process and a genuine election, from a directly binding worldwide determination that displaces competent foreign courts or lacks a sufficient contractual or jurisdictional basis.
The Commission should monitor jurisdictional safeguards, decision transparency, evidential access, confidentiality protection, royalty methodology, remedies and party conduct. It should promote consensual mediation and arbitration while preserving effective judicial relief against unwilling implementers.
1. Author and scope of the contribution
I am a French and European patent litigator, a representative before the Unified Patent Court (UPC), founding partner of DHENNE AVOCATS and an Adjunct Professor at Paris-Panthéon-Assas University. In 2026, I am an Invited Researcher at the Institute of Intellectual Property (IIP), Tokyo, under a programme conducted as part of projects commissioned by the Japan Patent Office. My research concerns injunctive relief and standard-essential patents, comparing Japanese, European and UPC approaches.
This contribution is made strictly in my personal capacity. It is limited to patents, SEP/FRAND licensing, judicial remedies and the cross-border effects of enforcement measures. It does not purport to assess every aspect of intellectual-property protection in China or any other country, and it does not rely on confidential client matters or non-public research interviews.
The central recommendation is to maintain China as a Priority 1 country and to give greater analytical visibility to SEP/FRAND enforcement in the next report. The 2025 Third Country Report already identifies China as Priority 1 and records concerns about Chinese courts setting legally binding global FRAND rates at the unilateral request of implementers. [1] [2]
2. China should remain Priority 1 for patent and SEP enforcement
The concerns addressed here are narrower than the full range of issues set out in SWD(2025) 131. They concern the ability of EU right holders to exercise patent rights granted in Europe, to negotiate portfolio licences without improper judicial pressure and to obtain effective remedies before the courts competent for those rights.
SEP disputes are inherently transnational. A single product may implement the same standard in many markets; the relevant portfolio may contain patents granted by dozens of jurisdictions; and commercial practice often favours a single global licence. These features create legitimate incentives to avoid duplicative litigation. They also create a risk that the court first seised, or the court exercising leverage over an important market, will affect rights and proceedings outside its territory.
The Commission should therefore assess not only the formal availability of patent remedies in China, but also whether Chinese judicial measures materially restrict the exercise of European patent rights, distort licensing negotiations or displace the role of the UPC and national courts in relation to European patents.
3. DS611: a positive development requiring practical verification
In DS611, the European Union challenged an unwritten Chinese policy enabling anti-suit injunctions in SEP litigation. The WTO appeal arbitrators found that the policy was inconsistent with Articles 28.1 and 28.2 of the TRIPS Agreement, each read with Article 1.1, because it frustrated patent owners’ ability to exercise exclusive rights and conclude licensing contracts in other WTO Members’ territories. The underlying panel also found breaches of the transparency obligations in Article 63.1 and Article 63.3; the Article 63.1 finding was upheld on appeal. [3]
On 1 April 2026, the European Commission announced that China had stated at the WTO that it had withdrawn the policy, referring to a notice of the Supreme People’s Court dated 23 September 2025. The Commission also indicated that it would continue to monitor compliance because the measure had been unwritten. [4]
This development should be expressly acknowledged in the 2027 report. At the same time, formal withdrawal is not the end of the assessment. Monitoring should examine:
whether Chinese courts continue to issue anti-suit, anti-enforcement or functionally equivalent orders affecting proceedings concerning non-Chinese patents;
whether cumulative fines, security requirements, procedural pressure or damages claims produce a comparable deterrent effect;
whether relevant decisions and reconsideration decisions are promptly published with sufficient reasoning; and
whether EU right holders can pursue European remedies without retaliation or impairment of their position in Chinese proceedings.
The purpose of this monitoring is not to assume non-compliance. It is to use observable judicial practice to verify the implementation of a commitment relating to a measure that was, by definition, not fully captured in a single written rule.
4. DS632: worldwide licensing terms remain an unresolved concern
DS632 is separate from DS611. The European Union alleges that China empowers its courts to set binding and enforceable worldwide licensing conditions, including royalty rates, for SEP portfolios containing non-Chinese patents without the consent of both parties. The EU requested consultations on 20 January 2025; the panel was established on 19 March 2026 and composed on 13 July 2026. Japan and several other WTO Members reserved third-party rights. [5] [6]
The outcome of the WTO proceedings should not be prejudged. Nonetheless, the measure as described by the EU raises issues that are directly relevant to the Third Country Report:
Territoriality and patent independence. A licensing determination may economically encompass foreign patents, while questions of validity and infringement remain governed by the law and courts of the granting state.
Freedom to license. A directly binding worldwide determination may materially affect a patent owner’s ability to negotiate and conclude licences for rights granted outside China.
Judicial competence and comity. A worldwide order may alter or pre-empt litigation before the UPC or national courts even when it does not formally adjudicate foreign validity or infringement.
Procedural leverage. Access to the Chinese market, the timing of proceedings and the enforceability of a worldwide decision may create pressure to accept terms before parallel European issues are resolved.
Transparency and review. The legitimacy of any cross-border determination depends on publication of reasoned decisions, a transparent royalty methodology, access to relevant evidence and effective appellate review.
For European users of the patent system, the practical concern is not abstract extraterritoriality. It is that a worldwide order may change settlement incentives, royalty expectations and the utility of European proceedings before the UPC or national courts. That effect should be documented through evidence from both patent holders and implementers.
5. A principled distinction for global FRAND adjudication
The Commission should avoid framing the issue as a categorical objection to courts considering global FRAND terms. Global portfolio licences are common and can reduce transaction costs, avoid country-by-country litigation and reflect commercial reality. Courts in jurisdictions other than China have also examined the terms of global SEP licences in order to resolve domestic patent disputes. [9]
The more defensible distinction is functional and jurisdiction-neutral. The Commission should examine whether:
there is a substantial domestic patent, contractual or commercial nexus to the dispute;
the court is deciding a domestic infringement or injunction claim and uses a global FRAND assessment as part of that domestic adjudication, rather than purporting to determine foreign validity or infringement;
the parties have accepted the forum, submitted a contractual claim or otherwise have a sufficient legal basis for the court’s jurisdiction over licensing terms;
the implementer retains a genuine and informed election between entering the licence and facing only the lawful consequences attached to the domestic patents;
the procedure provides equality of arms, access to evidence, protection of confidential agreements, reasoned methodology and effective review;
the order can be adjusted when foreign patents are invalidated, held not infringed or materially change in scope; and
parallel proceedings and the legitimate authority of foreign courts are treated with appropriate comity.
These criteria should apply equally to Chinese, European and other courts. Such even-handedness strengthens the EU position: the concern is not the nationality of the adjudicating court, but the protection of territorial patent systems, procedural fairness and commercially workable licensing.
6. Effective and balanced remedies
Protection of EU SEP holders should not be understood as unconditional support for every requested injunction. A credible framework must address strategic conduct on both sides. SEP holders should present sufficiently clear infringement and licensing information, engage in good-faith negotiations and avoid using procedure merely to increase pressure. Implementers should respond diligently, disclose relevant sales information where appropriate, make serious counteroffers and provide security when continued use would otherwise shift all delay risk to the patent owner.
Where an implementer is unwilling after a fair process, the practical availability of an injunction remains important. Damages alone may reward delay and weaken incentives to invest in standardised technology. Conversely, injunctions must remain subject to proportionality, due process and the specific licensing commitment. The Third Country Report should therefore assess the effectiveness of remedies together with the negotiation conduct that precedes them.
7. Recommendations for the 2027 Third Country Report
1. Maintain China as Priority 1: and add a dedicated subsection on SEP/FRAND enforcement, cross-border judicial measures and worldwide licensing terms.
2. Acknowledge DS611 implementation progress: while monitoring actual decisions, procedural orders, fines and possible functional substitutes for the withdrawn anti-suit-injunction policy.
3. Track DS632 and related litigation: without prejudging the WTO panel, and explain the consequences of worldwide determinations for EU patents, European licensing and proceedings before the UPC and national courts.
4. Adopt measurable transparency indicators: including prompt publication of decisions, complete reasoning, access to cited precedents, disclosure of royalty methodology and effective review.
5. Assess procedural safeguards: including equality of arms, access to evidence, confidentiality regimes, treatment of comparable licences and mechanisms to adjust a portfolio rate after foreign validity or infringement rulings.
6. Apply a balanced remedies test: examining both hold-out and abusive leverage, the conduct of each party, the availability of injunctions against unwilling implementers and proportionality.
7. Promote consensual ADR: including mediation and arbitration for global portfolios where consent is genuine, while preserving access to competent courts when settlement efforts fail.
8. Japan as a cooperative comparator, not a priority concern
The issues discussed above do not justify treating Japan as a priority country. Japan’s framework instead offers useful material for comparative cooperation. The JPO revised its Guide to Licensing Negotiations involving Standard Essential Patents in 2022, and METI issued Good Faith Negotiation Guidelines for SEP Licences in the same year. These instruments seek to improve transparency and identify conduct expected from both SEP holders and implementers. [7] [8]
EU–Japan exchanges can usefully address how good-faith conduct affects remedies, how courts protect confidential licensing evidence, how decisions can be made more accessible and how mediation or arbitration can facilitate portfolio settlements. Japan’s participation as a third party in DS632 also makes it a relevant dialogue partner. This comparative observation is made solely in my personal capacity and does not represent the IIP, JPO, METI or any Japanese institution.
Conclusion
The next Third Country Report should preserve China’s Priority 1 status and develop a more precise account of SEP/FRAND enforcement. DS611 demonstrates that cross-border judicial measures can interfere with patent rights granted by other WTO Members; China’s withdrawal announcement is welcome, but practical implementation should be verified. DS632 raises a different and continuing question concerning binding worldwide licensing terms.
A principled EU position should neither reject global portfolio licensing nor endorse compulsory worldwide adjudication without safeguards. It should focus on jurisdictional basis, territorial patent competence, genuine party choice, transparency, review, proportionality and good-faith conduct. That approach would protect European innovation while remaining balanced, credible and applicable across jurisdictions.
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